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VEMORANDUM AND ORDER

Gl LBERT, Chief Judge:

Pendi ng before the Court is anotice of appeal [Doc. 61] fil ed by
debtor David Y. Merritt ("Merritt") that the Court will construe, for
reasons that will follow, as a notion to proceed in
f orma pauperis on appeal tothis Court. Merritt makes five argunents
on appeal : (1) that the Bankruptcy Judge erredin findingthat $47.25
of hi s debts were non-di schargeabl e; (2) that the Bankruptcy Judge
erred in not sanctioning governnent officials for freezing his
conmm ssary account while the automatic stay was inforce; (3) that the

Bankruptcy Judge erred in not allowing Merritt



to renove hi s handcuffs during the adversary proceedi ng; (4) that the
Bankr upt cy Judge erred by not providing Merritt with an attorney; and
(5) the Bankruptcy Judge erred in not protecting Merritt froman
assault that occurred in USP-Marion.

Merritt isaninmate at USP-Marion.! During his incarceration, he
becane i ndebted to the United States for $2,675in charges | argely
resul ting fromhi s need for phot ocopyi ng and post age t o pursue at | east
eight civil actions fil ed since August 1989. Includedin this anmount
wer e penal ti es i nposed by prison officials for destroyi ng a bed sheet
($6.90), for destroying atypewiter ribbon ($5.25), and for naking a
radio unfit for use ($42.00). The United States fil ed a conpl ai nt
seeking a determ nation that these debts were nondi schar geabl e as
penal ties under 11 U.S.C. 8§ 523(a)(7). Subsequently, prisonofficials
pl aced a freeze on Merritt's comm ssary account inthe anount of the
penal ti es.

Merritt filed a counter-conplaint asserting that the all eged
penalties were "fal se” andillegallyinposedas aresult of "basel ess
al |l egati ons” and were, in any event, dischargeabl e under Section
523(a) (7). Also, Merritt filedathird-party conplaint agai nst vari ous
prison officials, seeking sanctions for actions all egedly takenin
viol ation of the automatic stay andinretaliationfor his bankruptcy
filing, including the freezing of his comm ssary account.

At thetrial heldon May 11, 1995, the United States conceded t hat

t he $6. 90 penal ty for destruction of the bed sheet was di schar geabl e

The facts are taken from Bankruptcy Judge Meyers' Septenber 8,
1995, opinion.



under 11 U.S.C. 8§ 523(a)(7)(B) because it was i nposed nore than three
years prior to the bankruptcy filing. After hearing evidence fromal |
parties, the bankruptcy judge concluded that the $47.25 owed for
destroying the typewiter ribbon and altering the radio were
nondi schar geabl e as penal ti es pursuant to Section 523(a) (7). The
bankruptcy judge ordered that the conplaint to determ ne the
di schargeability of the debt was granted in part and denied in part.
Furthernmore, the Court ordered that the amended t hi rd-party conpl ai nt
for sanctions was deni ed.

Before resol ving the notionto proceed in fornma pauperis, the
Court nust examine its subject matter jurisdiction over this appeal.
This Court has jurisdictionto hear appeals fromfinal judgnents,
orders, and decrees of the bankruptcy court under 28 U.S.C. 8§
158(a)(1). The definitionof finality in abankruptcy appeal taken
under Section 158 is nmuch nore flexible thanin an ordinary civil

appeal. Inre Gould, 977 F. 2d 1038, 1040-41 (7th Gr. 1992). "Afinal

order in abankruptcy case[] is onethat resolves all contested issues
onthenerits and |l eaves only the distribution of the estate assets to

be conpleted.” 1n re Wade, 991 F.2d 402, 406 (7th Cir. 1993).

"Several types of bankruptcy orders are appeal abl e, for exanpl e, orders
all owi ng or denying clains; orders denying relief froma stay;
deci si ons i nvol vi ng property ownershi p; exenptions; ..." 1d. at 406
(citation omtted).

The bankruptcy court's May 11, 1995, order granting
di schargeability in part and denyingit in part, as well as the order

denyi ng sanctions, resolved all pending cl ainms inthe bankruptcy. As
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such, it may be construed as a final order allow ng an appeal.
Bankrupt cy Rul e 8002(a) provides that "notice of appeal shall he
filedwiththe clerk of the bankruptcy court within 10 days of the date
of the entry of judgnment, order, or decree appealed from" Failureto
timely fileanoticewthinthe ten-day appeal period divests the
district court of jurisdiction to hear the appeal and mandates

di sm ssal of the appeal. Inre Weston, 18 F. 3d 860, 862-63 (10th G r.

1994); Martinv. Bay StateMIling Co., 151 B.R 154, 155 (N.D. I11.

1993) (col | ecting cases). "Judgnent" means any appeal abl e order under
Bankrupt cy Rul e 9001, and "any or der appeal abl e to t he appel | ate court”
under Bankruptcy Rul e 9002.

Bankr upt cy Rul e 9021 adopt s t he "separ at e docunent " requi renent of
Federal Rule of Civil Procedure 58. Bankruptcy Rule 9021 provides:

Except as otherw se provided herein, Rule 58
F.R Civ.P. applies in cases under the Code.
Every judgment entered i n an adversary proceedi ng
or contested matter shall be set forth on a
separ at e docunment. Ajudgnent is effective when
ent ered as provi ded i n Rul e 5003. The reference
inRule 58 F.R Civ.P. toRule 79(a) F.R Civ.P.
shal | tge read as reference to Rul e 5003 of t hese
rul es.

Thus, an "order" inthe bankruptcy court i s appeal abl e as a "j udgnent"

if it is set forthin adocunment separate fromthe opinion. |Inre

2Bankruptcy Rule 5003, setting forth the procedure for entry of
judgnments in the bankruptcy docket, provides:

(a) The clerk shall keep a docket in each case under the
Code and shall enter thereon each judgnent, order, and
activity, in that case as prescribed by the Director of
the Adm nistrative Office of the United States Courts.
The entry of a judgnment or order in a docket shall show
the date the entry is made.
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Behrens, 900 F.2d 97 (7th Gr. 1990); Inre Kilgus, 811 F. 2d 1112 (7th

Cir. 1987); Stepflugv. Federal Land Bank of St. Paul, 790 F. 2d 47 (7th

Cir. 1986). Moreover, "the judgnent nust be sel f-contained and
conplete, settingforththe dispositionandtherelief towhichthe
prevailing party is entitled; and, since the judgnent is not an

opi nion, it should not contain any | egal reasoning.” Inre Behrens,

900 F. 2d at 99 (citing Reyblatt v. Denton, 812 F. 2d 1042 (7th Cir.

1987)) .

The catchinthis caseis that the bankruptcy court's order was
givenorallyinopencourt. The only "separate docunent” entered whi ch
records that order isthe mnute entry of May 11, 1995.3% (DOC. 49.)
It m ght be argued that this mnute entry qualifies as afinal order.
However, thereis a problemw th that argunment. At the bottomof the
mnute entry thereis anotationstating: "Thesewitten m nutes are
aclerical entry of the court proceedi ngs for record keepi ng purposes
only. They are not and shoul d not be consi dered as t he order of the

court, which was orally delivered. Consult the transcript of

5The entry on the docket itself does not nmeet the separate
docunent requirement.

"Entry' has a well defined meaning under the
rules; it occurs only when the essentials of a
j udgnent or order are set forth in a witten
docunment separate fromthe court's opinion or
menor andum and when the substance of this
separate docunent is reflected in an
appropriate notation on the docket sheet
assigned to the action.

Caperton v. Beatrice Pocahontas Coal Co., 585 F.2d 683, 688 (4th Cir.
1978), quoted with approval in Stepflug v. Federal Land Bank of St.
Paul , 790 F. 2d 47, 49 (7th Cir. 1986).
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proceedi ngs for the actual order.™
The policy underlyingthe separate docunent requirenment isto
provi de certainty as towhenthetinme periodwthinwhichto appeal

begins. United States v. Indrelunas, 411 U S. 216 (1973); accord lnre

Behrens, 900 F.2d at 99 (observing that failure to enter a self-
cont ai ned and conpl et e j udgnent "causes uncertai nty about the runni ng
of the time to appeal, and about whether the bankruptcy court's

judgnment was really final.) Here, the only witten document
cont ai ni ng t he bankruptcy court's order isthe mnute entry that states
that it is not to be considered an order. Under these circunstances,
the Court concl udes that there i s no separ ate docunent as required by
Bankruptcy Rule 9021.4

Nevert hel ess, the separate docunent requirenent can be wai ved i f
t he bankruptcy court intendedto treat the order as final and none of
the parties objects to the absence of a separate docunent. Inre

Behrens, 900 F. 2d at 100 (citing C. 1. T. Financial Serv. v. Yeonans, 710
F.2d 416 (7th Cir. 1983)); accordlnre Schulz Mg. Fabricating Co.,

956 F. 2d 686, 688 n.1 (7th Cir. 1992). There is no doubt that the
bankruptcy court intended to treat the oral order as final.
Furthernmore, none of the parties has objected to the absence of a
separ at e docunent, al t hough the court notes that the parties ot her than

t he debt or have not had an opportunity to address theissueinthis

4'n the future, the bankruptcy court should ensure that a

final

order conplies with the separate docunent requirenment. This wll
avoid a |lengthy analysis of jurisdiction in the district court and

will ensure that the time to appeal will run rather than giving
di sappointed litigants a chance to appeal years |ater because a
separate docunent was not fil ed.
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Court. Rather than wait to see if one of the parties nakes an
objectionin a brief on the nerits, the Court finds that it wll
expedite matters to proceed under the assunpti on that none of the
parties will object. However, this presunption will in no way
constitute a waiver of the parties' right to object at a later tine.
Unfortunately, theresolution of the separate docunent i nquiry
does not end the Court's exam nation of its subject matter
jurisdiction. The Clerk of the bankruptcy court has noted that
Merritt's notice of appeal fromthe denial of | eave to proceedin fornma
pauperis on appeal was filed onthe 11th day after the order denying
| eave to proceed in forma pauperis on appeal was denied by the
bankruptcy court. Bankruptcy Rul e 8002(a) provides that thetine for
appeal froma final order in bankruptcy is ten days. Bankruptcy Rule
9006(a) provides that the day of the act or event fromwhich the
desi gnat ed peri od beginstorunis not includedinthe conputation.
Furthernore, the rul e states that internedi at e Sat urdays, Sundays, and
| egal holidays are excluded fromthe calculationif thetine period
prescribedis |ess than ei ght days. However, sincethe tinme periodfor
appeal is ten days, internedi ate Saturdays, Sundays, and | egal holi days
are i ncluded. Thus, the notice of appeal fromthe Septenber 8, 1995,
order denying | eave needed to be filed nolater than Septenber 18,
1995. Instead, it was fil ed on Septenber 19, 1995, seem ngly nmaking it

untinely.®

The Court says seenm ngly because it is an open question in the
Seventh Circuit whether a prisoner filing may be deened filed in the
bankruptcy context when it is delivered to prison authorities for
mai ling rather than when it is received by the bankruptcy court. The
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Nevert hel ess, this Court finds that the appropriate notice of
appeal to consider isthe notice of appeal fromthe oral order of the
bankruptcy court on the underlyingissues. That order was i ssued May
11, 1995. Merritt filed his notice of appeal on May 19, 1995, wel |
withinthe ten day period for appeal. The bankruptcy court choseto
treat its decisionregarding | eave to proceed as a separate final order
needi ng a separate noti ce of appeal. Based onthis, the bankruptcy
court granted Merritt | eave to appeal the denial of | eave. This Court
bel i eves t hat t he proper (and si npl er) course of action would beto
allow a party denied | eave to appeal in forma pauperis by the
bankrupt cy court the opportunitytofileanotioninthedistrict court
asking for | eave to appeal i n fornma pauperis. Thisis the way thatin
forma pauperis notionaretreatedinthe ordinarycivil context, and
the Court sees noreasonto forcelitigantstofile tw notices of
appeal rather thantreating thein fornma pauperisissue as anotion
rat her than an appeal. Thus, the Court will treat the notice of appeal
as tinmely, and will construe the notice of appeal of the deni al of

| eave to appeal i n fornma pauperis as anotiontoallowleaveto proceed

Suprene Court has held that a notice of appeal by a pro se inmate is
deenmed filed when it is delivered to prison authorities for mailing.
Houston v. Lack, 487 U. S. 266, 270-72 (1988); see also Thonmas v.

G sh, 64 F.3d 323 (7th Cir. 1995) (applying Houston rule in civi
rights case). This holding was later codified in Fed. R App. P
4(c). Although there is no rule simlar to Fed. R App. P. 4(c) in
t he bankruptcy rules, at |east one court of appeals has concl uded
that the Houston rule applies in the bankruptcy context. See In re
Fl anagan, 999 F.2d 753, 757-58 (3rd Cir. 1993) (holding that
Houston's rationale applies with equal or greater weight in the
bankruptcy context). This Court need not decide this issue today
because its decision that the notice of appeal was tinely rests on
ot her grounds.




in forma pauperis.®

Prior to October 1, 1994, a debtor coul d not proceed in fornm

pauperi s in a bankruptcy case. See United States v. Kras, 409 U. S.

434, 446 (1973) (holding that thereis no constitutional or statutory
ri ght to proceedin forma pauperis in bankruptcy cases). However, on
t hat date, this district, alongwithfive others, inplenented a pil ot
programaut hori zed by Congress that allows |itigants to proceedin

forma pauperis in bankruptcy cases. The statute authorizing the

programstates, inpertinent part, that "fees payabl e under secti on
1930 of title 28, United States Code, may be wai ved i n cases under
chapter 7 of title 11, United States Code, for debtors who are
i ndi vi dual s unabl e to pay such feesininstallnents."” Departnents of
Commerce, Justice, and State, the Judiciary, and Rel at ed Agenci es
Appropriations Act, 1994, Pub. L. No. 103-121, § 111(d)(3), 107 Stat.
1153, 1165 (1993) (hereafter "Act"). O her than the use of the
perm ssive "may" rather than the mandatory "shall", indicatingthat the
fact that the Court need not grant a motion to proceed in form

pauperis nerely because the debtor cannot pay the fees, the Act

6Thi s procedure should only be followed when a litigant requests
| eave to proceed in forma pauperis on appeal. |f the bankruptcy
court denies |eave to proceed in form pauperis after review ng the
initial fee waiver application, then the bankruptcy court should
enter a separate docunent stating that the bankruptcy court is
denying | eave to proceed w thout prepaynent of costs, and the
litigant may file a notice of appeal fromthat decision. |If the
litigant then noves for |eave to proceed in form pauperis on appeal,
t he bankruptcy court should issue a witten order, and if that order
denies the notion, the litigant should file a motion in the district
court rather than filing a second notice of appeal.
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provi des no hint of the standard to be usedinevaluatinganotionto
proceed in form pauperis.

A subconm ttee of the Judicial Conference of the United States
has i ssued " CGui del i nes for Processi ng Fee Wi ver Applications and t he
Underlying Chapter 7 Cases in the Six Pilot Courts" (hereafter
"Guidelines"). In the Guidelines, the subcommttee states:

I f the debtor files a notice of appeal ari sing

out of an order denying the fee waiver

applicationand alsofiles arequest to proceed

w t h t he appeal wi thout prepaynent of the $105. 00

fee (see itenms (9) and (16) of the Judici al

Conf erence Bankrupt cy Court M scel | aneous Fee

Schedul e), such requests shoul d he treated and

adm nistered |ike simlar requests under 28

U S . C § 1915.
However, this statenment outlines the procedure to be foll owed when t he
fee wai ver applicationis deniedat the outset, and does not address
t he standard to be appli ed when t he bankruptcy court grants the fee
wai ver, rules onthe debtor's caseonthenerits (includinginthis
case an adversary proceedi ng), and then t he debt or seeks to proceed on
appeal in forma pauperis.

The bankruptcy court noted this distinction and engaged in a
t hor ough anal ysi s of the policy concerns underlying various standard
articul ated by courts in applying Section 1915. After notingthat
thereis no case |l awdi scussing the appropri ate standard to be applied
i nthe present context, the bankruptcy court reasoned t hat a bankruptcy
proceedi ng, unli ke a crimnal, habeas corpus, or civil rights case, in

a matter of econom cs and soci al welfare rather thaninplicatingissues

i nvol vi ng deprivations of constitutional rights. Inthis context, the
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bankruptcy court stressedthat it is appropriatetoinpose a higher
standard due to the | esser inportance of the i ssues involved and
because t he nonpayi ng |l i ti gant has no di si ncentive to sue. Thus, the
bankrupt cy court concluded that it woul d apply a "reasonabl e | i kel i hood
of success"” standard in evaluating a notion for | eave to appeal in
forma pauperis.

This Court agrees with the bankruptcy court that a hei ghtened
standard i s appropriate. As the bankruptcy court stated, a bankruptcy
case does not invol ve fundanental rights. Inaddition, without the
i nposition of a hei ghtened standard, district courtswill likely be
faced with resol ving an appeal in every case involvinganin form
pauperi s proceedi ng because t he debt or has no econom c di si ncentiveto
sue. This predictionis borne out by the nunber of frivol ous cases
filed each year indistrict courts around the country by prisoners
desiring to proceed in form pauperis.

The Court does not feel that inposing a heightened standard
conflictswith the applicationof Section 1915in ordinary civil cases.
Under Section 1915, | eave to proceedi n f orma pauperi s can be deni ed
only if the conpl ai nt | acks an arguabl e basisinlawor fact. Neitzke
v. Wllians, 490 U. S. 319, 328 (1989). However, this situationis not
control |l ed, but only infornmed, by the standard appliedin a case where
Section 1915 applies. Neither the Act nor the Gui delines provide a
standard to be appliedintheinstant case, andthus it is not enough
to say that a hei ghtened standard i s i nappropriate nerely because it
differs fromthe standard applied in cases in which Section 1915
applies. This standard only applies when the debtor has al ready
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recei ved a deci siononthe nerits by the bankruptcy court. Unlikethe
situati on where deni al of leavewill prevent alitigant fromreceiving
any judicial reviewonthe nmerits, thissituationis nore akinto an
applicationfor acertificate of probabl e cause i n a habeas cor pus
case. Inbothsituations, thelitigant receives areviewonthe nerits
by the |ower court, and the standards applied in nmaking the
det erm nati on whet her to grant a certificate of probabl e cause ensures
t hat the review ng court will not be overwhel ned by appeal s i n cases of

dubi ous merit. See Stuart v. Gagnon, 837 F. 2d 289, 291 (7th G r. 1987)

(hol ding that the factors to be consi dered i n determ ni ng whet her a
certificate should issue include: (1) the nature of the right
i nvol ved; (2) the likelihood of success onthe nerits; (3) whether the
i ssues i nvol ved ar e debat abl e anong j uri sts; (4) whether a court coul d
decide the i ssues invol ved differently; and (5) whet her the questi ons
deserve further proceedings). Thus, thisis not asituationwhere a
hei ght ened standard wi | | prevent the debtor fromreceivingrelief in
bankruptcy. Rather, it is a tool to ensure that scarce judici al
resources are not expended on appeal s where the resol ution onthe
merits inthe bankruptcy cannot seriously be questioned. Therefore,
t he Court hol ds that t he bankruptcy court was correct in inposinga
hei ght ened st andar d based on t he reasonabl e | i kel i hood of success on

the nmerits.”

The Court notes that the reasonable |ikelihood of success
standard does not require a litigant to showthat it is nore likely
than not that the reviewing court will hold in his or her favor.

Rat her, the litigant need only show a reasonabl e possibility that the
reviewi ng court mght hold in his or her favor.
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After applying this standardto Merritt's i ssues on appeal, the
Court is convinced that he does not have a reasonabl e i kel i hood of
success onthenerits. Asto Merritt's first argunent, the bankruptcy
court found t hat the $47. 25 was nondi schargeabl e as a penalty, and it
isextrenmely inprobablethat this Court would findthat the deci sion of
t he bankruptcy court isclearly erroneous. Merritt's second ar gunent
regardi ng the freeze on hi s conm ssary account was hi s strongest ground
for appeal until the Suprene Court definitively decided that afreeze
does not constitute a set off that violates an automatic stay. See

G tizens Bank of Maryland v. Strunpf, No. 94-1340, 1995 W. 633458 at *2

(U.S. Oct. 31, 1995) (a freeze on a bank account i s not a setof f under
11 U.S.C §8362(a)(7)). Thus, the bankruptcy court was correct to deny
sancti ons based on the freeze sincethe freeze did not violate the
automatic stay. Asto Merritt's third argunment, he has nade no show ng
t hat bei ng handcuffed affected the resol ution of the underlying
litigationinany way. Asto his fourth argunment, Merritt has no right
t o counsel in a bankruptcy case, he has not shown what counsel coul d
have done t hat woul d have resulted in anore favorablerulingto him
and it is extremely inprobable that this Court would find the
bankrupt cy court's deni al of counsel to be clearly erroneous. Finally,
Merritt's argument regarding the all eged assault isirrelevant sinceit
occurred after the final decisioninthis caseandis anattenpt to
bootstrap an unrelated civil suit to the bankruptcy proceeding.

For t he reasons stated, the noti ce of appeal [Doc. 61], construed

by the court as a notion for | eave to appeal in form pauperis, is

DENI ED. Merritt is giventhrough Novenber 27, 1995, to pay t he $105
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docketing fee to the bankruptcy court. Failureto nake tinely paynent
will result in the dism ssal of this appeal

I T 1S SO ORDERED

DATED: Novenmber 13, 1995

/sl J. PH L G LBERT
CHI EF JUDGE
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